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Le qualificatif d'homme d'Etat — au féminin, femme d'Etat —
distingue, parmi les responsables politiques d'un pays, ceux qui
dirigent d'Etat et détiennent la réalité du pouvoir exécutif ou Iégislatif,
soit le chef de I'Etat en titre (pour peu que ses fonctions ne soient pas

de pure représentation a I'image de celles de beaucoup de monarques

https: //www.saaid.net 2017 ale jsai 27 lens IS . algall oy ccilusall Guonall 2ie s 2aal ()
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constitutionnels), le chef du gouvernement et ses ministres, tout
particulierement les détenteurs de fonctions régaliennes. Le terme peut
également désigner les personnalités politiques ne dirigeant pas
effectivement d'Etat, mais réputées avoir la capacité de le faire en cas
d'accés au pouvoir.

Ce qualificatif peut avoir un aspect mélioratif, et viser a souligner
la capacité du personnage d'Etat a s'élever au—dessus des divisions
partisanes pour rechercher le seul bien commun, ainsi que l'acuité de
sa conscience de ses propres responsabilités.

Pour Jean Serisé, les hommes et femmes d'Etat se caractérisent
par plusieurs traits: ne pas s'enrichir grace a leur situation, assimiler
des faits rapidement, s'adapter aux circonstances, s'élever au—dessus
des événements et creuser sa propre tombe. Sur ce dernier point,
l'auteur note « L'homme d'Etat prend sans y étre contraint des
décisions dont il sait qu'elles le conduiront a sa perte. Il leur est
impossible de faire autre chose que ce qu'ils croient devoir faire »,
comme Charles de Gaulle avec le

Référendum sur le Sénat ou Valéry Giscard d'Estaing avec
I'avortement, le droit de vote a 18 ans ou I'impét sur les plus—values(!).
Aol ) sl (e daggie i cad) sl Agall day o) cupail) 1a (e el
Lo Al (Ugal) sa) Cugall fad Gua Ghloasdl jle ol aie i)
Al Jay mllaias Pl Lo B3l canaill Jaa Dla (e (el Ja) Sl
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() Frangois d'Orcival, «Qu'est-ce qu'un homme d'Etat?», Le Figaro Magazine, semaine du
20 mars 2015, Gorg., 518 e-519 page 142.
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(1) "politician | someone who is active in government usually as an elected official'.
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- "politician — Webster's New World College Dictionary'. Yourdictionary.com. 2013-05-21
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- "politician — Princeton Wordnet dictionary". wordfind.com. 2018 iz 6 JaYl (e Cihyhe.

- Gaines, Mille, Larry, Roger LeRoy (2012). Criminal Justice in Action. Wadsworth
Publishing .152 4séa ISBN 978-1111835576.
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Une personnalité politique est une personne impliquée dans la vie
politique. Plusieurs synonymes sont également employés, tels que
femme politique, homme politique ou, familierement, politique. Les
mots politicien et politicienne sont également couramment utilisés, en
particulier au Canada et en Suisse, mais peuvent présenter une
connotation péjorative dans d'autres pays de la francophonie. En effet,
il s'emploie parfois pour parler de quelgu'un qui ne vit que de ses
fonctions politiques et fait preuve d'une grande habileté dans les
intrigues de la vie politique.

L'expression «femme politique» est plus récente, car la majeure
partie des fonctions politiques ont longtemps été exercées par des
hommes, de fagon exclusive ou non. Des mesures telles que la parité
ont pour objectif de faire évoluer cet état de fait. Lorsqu'une
personnalité politique exerce les plus hautes fonctions exécutives, elle
est connue en tant qu'homme, ou femme d'Etat®.
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@ From Wikipedia, the free encyclopedia
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Un homme politique est une personne qui, par définition est
impliqguée dans la vie politique. L'homme politique est souvent
quelqu'un qui manque de vision sociétale a moyen et a long terme.

L'homme politique se sert souvent du débat politique,
socioéconomique, culturel, environnemental et sociétal mais ne le
nourrit pas!

Il reste sur des a—priori et sur son quant-a-soi compatible a ses
intéréts particuliers (cumul de mandat, trafic d'influence, petits
privileges, train de vie doré, jouissance du pouvoir...) voire a des
conflits d’intéréts (lobbying, passe—droit, mallettes,

rétrocommission...). Il est fiché comme un professionnel ou carriériste

() James Freeman is an American journalist specializing in economics, assistant editorial

page editor at the Wall Street Journal, and author.
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de la politique et vit ainsi au gré des mandats électoraux et de ses
intéréts particuliers.

Contrairement aux hommes politiques d’antan et du moment,
I'nomme d'état est visionnaire — parce qu'il est la non pas pour se
servir mais pour servir la collectivité et la société — c'est un projet
politique socioéconomique, culturel, environnemental hédoniste et
sociétal au 21e siecle.

L'homme d'état se sert du débat politique, socioéconomique,
culturel, environnemental et sociétal pour le nourrir!

Les hommes d'état sont comme des inventeurs ou des savants,
c'est a dire qu'ils sont universels et immortels(V.
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:dusa Ll dulyall
Sovereign Debts

Dr Marie line Karam

Sovereign debts... A reality that affected positively and
drastically the history of states in recent years.

The importance of this issue has accrued especially after the
globalization, the emergence of new actors and subjects of
international law sometimes more powerful than the States
themselves, in addition to the impact of the internet revolution and
the technology transfer.

The interdependence of sovereign states at all levels (legal,
economic and political) played a major role in this regard; any
positive or negative act or omission related to the sovereign debts
might have an impact at the international and local scene. The whole
global market is in cause(.

These considerations, in addition to many other circumstances,
led to the "reformulation” of the concept of sovereignty itself. This
matter of fact will play a major role at the enforcement level or in
case of default. The concept of “sovereignty” has recently become a
major bone of contention within international law and international

() Newton, Kenneth, Foundations of comparative politics: democracies of the modern world,

Cambridge University Press, 2005.
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relations(®). More recent scholarship has focused on the changing
meanings of this concept across a variety of historical and political
contexts. Moreover, because of a process that has increasingly placed
constraints on the freedom of action of states, the substance of the
notion of sovereignty has changed and will further change in future.

The concept of absolute sovereignty is, in many respects,
outdated in modern international law. For these reasons, the absolute
sovereignty is replaced by a more moderated concept: the limited
sovereignty or the responsible sovereignty. The concept of
sovereignty is reflected by the capacity of the State to take any
decision at the internal and international level in the interest of its
citizens.

A growing trend of interdependence and cooperation between
states has emerged, mainly as a consequence of globalization. This
reality led to the emergence of new sovereign debt covering long
time-spans for several countries®.

Sovereign debt is a central government' debt®. It is a debt issued
by the national government in a foreign currency in order to finance
the issuing country' growth and development. Debts or loans are
always related to the risk factor. However, the evidence of the
financial situation necessary for any investor is generally based on
the "credit rating™" of the country. For this reason, the concept of
“sovereign debt” and its legal regime require a special attention.

Sovereign debt is also called government debt, public debt, and
national debt. Generally, a Debt is guaranteed by corporeal or

) Nufiez, Jorge Emilio (2074), About the Impossibility of Absolute State Sovereignty’,
International Journal for the Semiotics of Law, (4): 645-664.
@ James Chen, “What is sovereign debt?”, Investopedia, Updated May 23, 2019,.

) Oxford research Ecyclopedia
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incorporeal asset. A mortgage is backed by the value of the house
that it is borrowed against.

Sovereign debt is slightly different, as no clear asset stands ready
to serve as guarantee. Instead, borrowing is backed by the financial
and economic capacity of the state. In other terms, investors who
purchase sovereign debt are not covered by a portion of the state'
assets in case of default. They count on the “future economic health
of the country", based especially on taxing power.

There are different types of sovereign debts: internal, when the
debt is owed to lenders who are within the country; and external,
when the debt is owed to lenders in foreign areas. Moreover,
sovereign debts can be classified as short-term or long-term
depending on the repayment schedule or the due date. In reality, the
inability of a State to pay its debt doesn’t occur abruptly. In most
cases, decision-makers will notice plenty of warning signs. Historical
record of the states showed that whenever these signs are ignored for
different reasons (political, economic, social...), they will lead to a
crisis, even if sometimes decision-makers might take a wrongful act
or an inappropriate plan of action. In 2009, Greece’s budget deficit
exceeded 15 percent of its gross domestic product. Fear of default
widened the 10-year bond spread and ultimately led to the collapse
of Greece’s bond market. This eventlually shut down Greece’s
ability to finance further debt repayments. Several factors were
behind the critical financial situation of Greece:

- The government's fiscal policies that included too much

spending.

- Greece's financial situation that was sound when it entered the

EU in the early 1980s, but deteriorated substantially over the
next thirty years.

225



- Higher spending and mounting debt loads that accompanied
the economical growth that occurred from 2001-2008.

- The absence of real and effective preventive measures®,

In reality, the impact of any financial crisis is not limited to the
local scene. The crisis in Greece affected the European Union as a
result of the interdependence between the different actors and subject
of international law. A similar scenario was observed when Iceland
took over the country's bank debt, causing the value of its currency
to plummet®. The International economic cycle might suffer from
these situations, for this reason, a collective action is requested in lot
of cases.

It becomes clear that several factors affect the validity of the
sovereign debt. Moreover, the execution by the state of its obligation
must be the general rule since this engagement is binding. However,
in different situations the states might violate their obligations. The
question is to know if the violator might be accountable before the
law? Which authority is competent in this case? What about the
sovereignty of the state?

It is very difficult to consider the International legal system as an
“ effective" legal system, similar to the national system and capable
of enforcing the International norms in all the situations.

(1) "IMF Country Report No. 14/151: Greece — Fifth Review under the Extended
Arrangement under the Extended Fund Facility, and Request for Waiver of Nonobservance
of Performance Criterion and Rephasing of Access; Staff Report; Press Release; and
Statement by the Executive Director for Greece' (PDF). Table [4. Greece: Stale
Government Financing Requirements and Sources, 2013—-16. IMF. 9 June 2014.

@ 'Cracks in the crust'. The Economist. Associated Press. 11 December 2008.
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In this regard, it is important to analyze the case of sovereign
default (I) in order to study the potential remedies offered to States
in case of default (I1).

I- Sovereign default

What is sovereign default?

Sovereign default is the situation in which a nation cannot pay its
bills or debt obligations, making it technically bankrupt.
Accordingly, sovereign default is a failure in the repayment of
national debts. Countries are often reluctant to default on their debts,
as this will make future borrowings more difficult and expensive(®.
However, sovereign countries are not subject to ordinary bankruptcy
laws and have the potential to escape responsibility for debts without
legal consequences.

A number of countries have excellent records of paying on
sovereign debt obligations and have never defaulted. These nations
include Canada, Denmark, Belgium, Finland, Malaysia, Mauritius,
New Zealand, Norway, Singapore, Switzerland, and England.

A- General principles

Sovereign default is not an ordinary act that does not have any
impact on the State. It would imply the absence of payment promised
by a State. Lots of experts declare that the State always chooses its
currency and the consequences of this choice according to the nature
of this currency. It expresses in particular that a State issuing itself
its own fiduciary currency (by definition inconvertible) cannot
default involuntarily in this currency as soon as it decides the rate of

() Klaus Adam Michael Grill, “ Optimal Sovereign Default”, American Economic Journal:

Macroeconomics vol. 9, no. 1, January 2017, p. 128-164
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interest which it pays on its debt. The CPJI noted this quality with
certainty from 1929: "It is a generally accepted principle that any
state has the right to determine its own currencies. The application of
the laws of this State does not raise difficulties as long as it does not
affect the substance of the debt to be paid or it does not conflict with
the law which governs said debt” @,

However, almost all sovereign defaults are currently made on a
foreign currency®@ (for example: Mexico, 1982; Argentina, 2001).
This means that the monetary automaticity of these states is lost since
they are dispossessed of their sovereignty to "mint money", and
therefore, of their capacity to honor their debts in their national
currency. Today, this ability comes under the standard market (that
Is to say in exchange for export) and new loans (most often from
abroad).

Some sovereign defaults result from the will of the State after a
revolution or a war or a political reform and are not necessarily due
to a lack of financial resources. In February 1918, the new
revolutionary government in Russia repudiated all debt issued by the
previous Tsarist government. This state of default officially lasted
until 1986, when Russia settled with British holders and in 1997, an
agreement was reached with French bondholders as well®).

Lebanon was unable to repay debt maturities in March 2020 due
to the ongoing economic crisis facing the country which has led its
foreign currency reserves to hit critical levels.

() CPJI, Serbian and Brazilian loans, July 12, 1929, series A.

@ Ferguson, Niall (2008), The Ascent of Money: A Financial History of the World, Penguin
Books, London. p. 76

) Leon Trotsky, 1930, History of the Russian Revolution, Haymarket Books, Chicago, 2008,
Chapter 7.
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A “bankrupt country” can actually abstain from paying
definitively and thus evade its financial commitments, given that it
enjoys absolute sovereignty (and immunities from jurisdiction and /
or execution), unlike commercial companies whose assets are sold
and liquidated, or individuals whose rights and properties are
mortgaged until the debt is repaid. This means that a country cannot
be forced to repay its debt, as happened at the beginning of the last
century and in the previous centuries in some Central American
countries (gunship diplomacy).

However, the globalization and the interdependence will affect
certainly the interaction with this State and the future collaboration
at all levels. Soft power (credibility and reputation) of the State is
strongly forged by the credit-rating of the State and the respect of its
international engagements. Refraining from paying debts means
closing the door on new borrowing and financing on the world
markets, without forgetting the possibility of seizure of properties
and assets of the bankrupt state and its institutions and public services
abroad, as was the case for Argentina.

Moreover, in international law, the basic principle remains that
obligations must be respected and performed (“pacta sunt
servanda”); any violation of this principle is only an exception, and
should be interpreted in a very strict way.

B- Damages that may be associated with a country’s
default on its sovereign debt

Violating an engagement is always very risky for a subject of
law. Moreover, the default of a state on its sovereign debt is costly
for the entire international community. The consequences on the
country's economy are heavy: Credit is based on the factor of “trust”,
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risk of repudiation of the financial markets with loss of access to
future financing constitutes therefore the first potential consequence.
It can be prevented through a transparent negotiation with the
concerned parties.

The second major consequence is the possible decrease in
foreign trade due to the interruption of trade credits. The impact of
this situation is significant and persistent (a long-term impact).

Besides, loss of production can occur due to the difficulty of
negotiating quickly with creditors and the inability to find new
financing during this period, potential new loans not being given
priority over loans previously contracted.

A loss of political legitimacy of the country's authorities which
can result in the non-renewal of their mandate constitutes a major
obstacle facing the defaulting state. The financial and economic
crisis of a defaulting country can be transmitted to other countries
through different channels: Through trade. This is particularly true
when the regions are commercially integrated, such as in Asia or
Latin America. By interest rates due to a climate of mistrust vis-a-vis
all of the emerging regions, regardless of "country" risks. In this case,
the countries most dependent on the domestic financial markets may
in turn go into crisis. For banks or financial institutions that hold a
significant part of their assets in these countries, the deterioration in
the quality of their claims following the default may cause a systemic
crisis in the international financial system. In fact, external sovereign
debts can play an aggravating role in global financial cycles,
especially when they represent the nodes of a complex financial web.
As with the global crisis of 2008 and the euro area crisis of 2010, loss
of investors confidence, sovereign debt market disruptions led by
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liquidity drought, and government intervention in the financial sector
added to the external debt burden®®,

In addition to these important considerations, the violation by a
state of its obligation must lead to legal actions since the engagement
Is binding. However, at the international level, the question is to
know which authority is competent to initiate an action against the
state? What about the enforcement of the decision?

In fact, the choice of focusing on international legal principles as
the principal legal mechanisms for dealing with sovereign debt crisis
Is not always effective. Different sovereign debt crises have different
origins, and result from different social and institutional settings,
therefore, subjecting their resolution to the same principles can be
either unworkable or outright problematic from a progressive point
of view. It is important to study the different factors affecting the
financial situation of the state in order to define the effective remedy.

As a result, the question is to know what are the eventual options
offered to the State in case of default and what are the consequences
of each option?

I1- Potential remedies

In case of default, the question is to know: can the State be
exonerated or discharged based on bankruptcy? The answer is
negative. There is no formal national or international bankruptcy

() Mark De Broeck, Era Dabla—Norris, Nicolas End, and Marina Marinkov, “ The Debt Web,
The interwar period shows how a complex network of soverejgn debt can aggravate financial
crises’,

Finance & Development, March 2018, Vol. 55, No. 1.
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mechanism for sovereigns. Moreover, is it possible to contest the
validity of the debt?

A- Default and restructuration

Debt restructuring is a process by which a convention is
undertaken jointly by a creditor and a debtor that results in a change
in the profile of debt service in order to reduce the burden. It includes
debt forgiveness operations (cancellation of a repayment of the
principal, whether or not due, repayment of interest or reduction of
interest rates), rescheduling (official deferral of all or part of one or
more payments due for debt service for one or more loans without
affecting the final value) and refinancing®.

When a State fails, creditors’ remedies are limited. The
institutional and legal architecture of sovereign debt restructuring
consists of many actors, which complicates the procedures. This lack
of harmonization is a source of uncertainty and sometimes long legal
and political conflicts as was the case in Argentina and Greece. It is
essential to improve the restructuring mechanisms. However, despite
some notable advances, the emergence of effective legislation and
structure is difficult to see the light of day.

Following a default event, negotiations around a restructuring
can relate to different tools. Among the restructuring mechanisms we
can cite: securities swaps (exchanges of old debt securities affected
by a default for new securities, generally at a lower value); the
reduction in interest charges payable; rescheduling (extension of the
reimbursement period); the introduction of a grace period during
which the country is exempt from refunds; reduction of the nominal

(1) Buljevich, Esteban C.,Cross Border Debt Restructuring: Innovative Approaches for

Creditors, Corporate and Sovereigns, 2005.
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value of the debt (haircut). The restructuring of sovereign debts takes
place within an ambiguous legal framework. The multitude of actors
and jurisdictions with different rules and objectives complicate
resolutions. This lack of coordination and harmonization also creates
gray areas from which obstacles emerge, such as the so-called
“yulture” funds in the Argentine case®).

Role of the courts

Restructuring of sovereign debts mainly concerns external debts,
often contracted in foreign law, which makes resolutions complex
since states must accept to submit to the regulations of foreign courts,
for example New York, London, Paris etc. The role of these courts
Is to enforce the rights of creditors who challenge a restructuring and
are not inclined to agree to question the terms of the contract.
Moreover, the tribunal may enforce certain contractual clauses such
as equal treatment clauses between different creditors (so-called pari
passu clause) or clauses providing for the possibility of modifying
the initial terms of the contract a posteriori (rescheduling of
reimbursements, reduction principal or interest, currency or
securities swaps) subject to the agreement of a qualified majority of
creditors (class action clauses, CAC). However, these clauses are not
always present and sometimes give rise to decisions of the judge
which are difficult to implement, as in the Argentine case.

IMF can intervene with a country in default through the
Sovereign Debt Adjustment Facility which includes a condition of
prior reduction of debt. This means that in order to obtain financial
support from the IMF, the requesting country must comply with debt

() Alfaro, Laura. "Sovereign Debt Restructuring: Evaluating the Impact of the Argentina

Ruling.", Harvard Business Law Review, June 2014
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sustainability criteria, that is, it must first have restructured its debt,
or else conduct structural reforms. As a result, the State is supposed
to improve its potential growth and therefore its repayment capacity.
The IMF also benefits from a privileged creditor status which allows
it to be reimbursed in priority following a restructuring®.

Procedures and steps that a country in default on its sovereign
debt will generally follow:

Traditionally, a sovereign debt restructuring procedure involves
the debtor country, the IMF and the creditors (grouped within the
Clubs of Paris and London for example). The debtor country must
first demonstrate that its financial difficulties require debt relief in
order to initiate a request for restructuring or suspension of debt
service(2), The defaulting country first negotiates a financing
agreement with the IMF, conditional on the implementation of an
adjustment program. Before approving the agreement, however, the
IMF must be assured that the other creditors are committed to
restructuring the debt. Negotiations then opened with the creditors,
which brought together bilateral public creditors informally.

Without legal requirements or statutes, it is governed by the
following principles and rules: (i) decisions are made on a case-by-
case basis and (ii) reflect a consensus of all the participating creditor
countries; (iii) debt treatments are conditioned on the existence of an
appropriate program supported by the IMF, which highlights the
need for debt relief. In reality, the Paris Club affirmed at the 1999

() A. G MANZO, “ IMF Sovereign debt restructuring framework: origin, Evolution and latest
updates of its main components”, Rev. direito., vol. 6, n.2, 2020.

@ C. Buchheit, Sovereign Debt Restructurings: The Legal Context, in SOVEREIGN RISK:
AWORLD WITHOUT RISK-FREE ASSETS? BIS Papers No. 72 107, 110 (July 2013).
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Cologne summit its attachment to the principle of comparability of
treatment between non-multilateral creditors® (in particular public
creditors not members of the Paris Club) and private creditors
(mainly banks, bondholders and suppliers). According to this
principle, the debtor cannot grant to another creditor conditions more
favorable than those granted within the framework of the consensus
obtained in Paris Club. If this is not the case, the Paris Club may have
recourse to a nullity clause. However, since the Club cannot oblige
other creditors, in particular private creditors, to bear part of the cost
of the restructuring, this clause remains reserved on a case by case
basis. The Paris Club reschedules medium and long-term public
sector debts that have been granted before a deadline defined by the
Club. According to standard terms, rescheduling takes place during
the duration of the financing requirement defined by the IMF
(consolidation period). The due dates are then consolidated and their
reimbursement is made according to a new schedule (rescheduling).
The standard period is one year but in the case of multi-year
agreements with the IMF. It can be up to 3 years old. In some cases,
it is possible to abandon part of the interest or the capital (exit
rescheduling). But in any case, there is no new funding. Generally
the duration of a restructuring with official creditors is short. In
principle, the Paris Club must wait until the conclusion of
negotiations with the London Club to confirm its decisions. The last
step in restructuring sovereign debt, the meeting with private bank
creditors in the London Club, an even more informal structure than
the previous one. The debtor must meet the same conditions as for
the Paris Club (imminent default, prior agreement with the IMF,

() Patrick Imam, “The Paris Club and Official Bilateral Debt”, International Monetary Fund,
October 2018
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""cross-negotiation” scheme). The banks are grouped into a steering
committee, the creditor banks most involved are represented there as
well as leading banks of syndicated loans. Unlike the Paris Club, the
consensus rule is not necessary for decision-making. Eligible claims
are those of medium and long term held by financial or banking
institutions. However, short-term debts can sometimes be taken into
account. The London Club never reschedules interest but only
capital; arrears of interest should in principle be settled before the
meeting. Unlike the Paris Club, it can offer new financing during the
renegotiation. The consolidation period can be longer than 1 year. At
the end of this course and in the event that the solvency of the State
is, after restructuring, deemed satisfactory, the IMF confirms its
agreement. The development of bond debt in recent years has made
this circuit unsuitable. Until recently, bondholders were not involved
in the restructurings. But since the Ecuadorian default in 1999, and
following the reaffirmation of the principle of comparability of
treatment between creditors, the participation of all private creditors
is now sought®.

B- Contesting the validity of the sovereign debt

Can a sovereign debt be declared void, null or illegitimate?

The most important and critical question concerning sovereign
debt is related to the possibility of annulment or voidance especially
when the citizens are paying the price of the measures or recourse
taken to pay or recover the debts.

() Mohamed El Erian, “Argentina and Ecuador Diverge After Bond Restructurings: Their
similarities and differences highlight the broader issue of reforming the international debt

architecture”, in Bloomberg Finance, October 9, 2020
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In this regard, the first and most commonly used argument is the
vices of consent.

The 1969 Vienna Convention on the law of treaties and the 1989
Vienna Convention on the law of treaties between States and
International Organizations point to various defects of consent that
can result in the loan agreement being void, among which are
included®:

- Incapacity or the incompetence of the contracting party. For
instance, this violation was the legal motivation for Paraguay
repudiating a debt amounting to USD 85 million in 2005. Indeed the
Consul of Paraguay in Geneva who had signed the loan in the name
of its government had no legal power to contract a loan with the
private bank Overland Trust Bank;

Moreover, we can mention also the fraud and the coercion as
important ground for annulment and voidance in the occasion of firm
evidence.

What about the corruption?

In case of proven evidence about a direct or indirect corruption
of a contracting party during negotiations, a remedy must be taken to
protect the citizens from these illegal and illegitimate acts.

An example could be contracts signed between Greece and the
TNC Siemens, which has been charged by the German and Greek
justice with paying Greek political, military and administrative
officers commissions and bribes amounting to about one billion
Euro.

Lately in Lebanon, people were accusing the precedent
authorities who were in the position of decision makers of corruption.

() Renaud Vivien, Cecile Lamarque, “How debts can legally be declared void”, 20 March
2013, CADTM.

237



They claimed that the current sovereign debt of Lebanon must not be
paid especially from the citizen's pocket in the absence of
transparency and good governance.

Finally, one of the most realistic problem is related to the Illicit
use of lent money.

The affectation- allocation of the borrowed funds, the reasons
behind, the objectives, the nature of the internal regime, the
credibility and reputation of the State are considered as major factors
affecting the legality and legitimacy of a sovereign debt. These
considerations must be based on objective evidence and on a strict
control. Moreover, the credibility of the state is based on its respect
of its international engagements and laws but especially the human
rights standards, the transparency and the good governance.

In reality, the debts arising from colonization are void in the eyes
of international public law. The Treaty of Versailles of 1919 states in
article 255 that Poland is exonerated from paying « the fraction of
the debt of which the Reparation Commission attributes the origin to
measures taken by the German and Prussian governments for
German colonization of Poland ». A similar stance was taken in the
1947 peace treaty between lItaly and France, which declares «
inconceivable that Ethiopia should take on the burden of debts
contracted by Italy in order to assure her domination of the Ethiopian
territory ». Article 16 of the Vienna Convention of 1978 which
governs the law of the Treaties does not say anything different : « A
newly independent state is not under obligation to maintain a valid
treaty nor to be party to it merely because on the date of succession
of States the treaty was valid with regard to territory referred to in
the succession of States»;
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What is the case if the loans are incurred by the official
authorities and decision makers for their personal interest and
not the interest of the state?

Debts must be contracted and the ensuing funds must be used for
the needs and in the interests of the State, this is the odious debt
doctrine®.

Odious debt, also known as illegitimate debt, is a jurisprudence
put forward by certain authors in the field of international law
relating to a debt contracted by a regime, and which is used to finance
actions against the interest of the citizens of the State and of which
the creditors were aware. We also speak of "odious debt" when it was
contracted by a dictatorship and must be repaid during the
democratic transition. From this perspective, these debts are
considered to be debts of the regime which contracted them, and not
of the State as a whole.

Based on this theory, this debt is not obligatory for the nation: it
is a regime debt, personal debt of the authority which contracted it;
therefore, it falls with the fall of this power.

In 1982, the First National Bank of Chicago reminded financial
institutions: The consequences of changes in sovereignty on loan
agreements may depend in part on the use of loans by the predecessor
state. If the debt of the predecessor is deemed "odious", that is to say
if the loan amount was used against the interests of the local
population, then it may be that the debt is not charged to the
successor®.

(') Michael Kremer; Seema Jayachandran (June 2002). 'Odious Debt', Finance &
Development. /MF,39 (2).
(2) Khalfan, King et Thomas, Advancing the odious debt doctrine, CISDL (Centre for

International Sustainable Development Law) (Montreal), 2003.
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A nation's debt is considered odious debt when government
leaders use borrowed funds in ways that do not benefit its citizens,
and to the contrary, often oppress them. Some legal scholars argue
that, for moral reasons, these debts should not have to be repaid.
Many experts believe that the creditors must have known or should
have known, of the oppressive conditions upon offering the credit.

The modern concept of odious debts was first articulated in the
post-World War | context, by the jurist Alexander Nahun Sack, in his
1927 book The Effects of State Transformations on their Public
Debts and Other Financial Obligations(®). For Sack, odious debts
were debts contracted and spent against the interests of the
population of a State, without its consent, and with full awareness of
the creditor. Sack wrote as follows:

“...1f a despotic power incurs a debt not for the needs or in the
interest of the State, but to strengthen its despotic regime, to repress
its population that fights against it, etc., this debt is odious for the
population of the State™.

“The debt is not an obligation for the nation; it is a regime’s
debt, a personal debt of the power that has incurred it, consequently
it falls within this power....”.?)

In general, three criteria are necessary to describe a debt as
odious:

“lack of consent: the debt was contracted against the will of the
people.

() A. Sack, Les effets des transformations des Etats sur leurs dettes publiques et autres
obljgations financieres: traité juridique et financier, Recueil Sirey, Paris, 1927
(2) «CADTM - La dette odieuse selon Alexandre Sack et selon le CADTMy, sur

www.cadtm.org (consulté le 12 juillet 2020)
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lack of profit: the funds were spent contrary to the interests of the
population.

the creditors' knowledge of the borrower's intentions”®,

Based on these conditions, it is practically possible to consider
the debt as odious and to exonerate the subjects of law from these
engagements.

However, the interpretation must be restrictive and the general
golden rule remains the same “the contract is the law between the
parties”.

As a result of our analysis, it becomes clear that the sovereign
debts affect the national and the international scene, for this reason
any violation by a State of its obligation is a critical issue that
requires a special attention.

A general treaty or convention must be signed and ratified in
order to clarify uncertain legal issues. In the absence of such treaty,
the interpretation is under the discretion of the concerned parties
based on a case by case study. Moreover, the alternative dispute
resolution mechanisms are considered as the most effective means of
settlement in lot of cases in the absence of an International legal
authority competent in all the cases and toward all the subjects of
law.

(1) E. Toussaint“The Doctrine of Odious Debt: from Alexander Sack to the CADTM”,
CADTM, 24 November 2016,
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@ V. GAFI/FATF, Groupe d'action financiére sur le blanchiment de capitaux, qui a été créé
par le Sommet du G-7 qui s'est tenu a Paris en 1989, chargé d’examiner les techniques
et les tendances du blanchiment d’argent, les mesures qui ont déja été prises au niveau
national ou international et de définir les mesures qui doivent encore étre prises pour lutter
contre le blanchiment d’argent, voir dans ce sens « les recommandations du GAFI », qui
exigent les Etats d’établir une unité publique indépendante, chargée de mener des
investigations financiéres afin de vérifier I’existence des transactions qui cachent de
blanchiment d’argent, http://www.fatf-gafi.org/publications/fatfrecommendations/; La
Convention des Nations Unies contre la criminalité transnationale organisée, adoptée par la
résolution 55/25 de I’Assemblée géneérale du 15 novembre 2000, est le principal instrument
international de lutte contre la criminalité transnationale organisée, ouverte a la signature
des Etats Membres lors d'une conférence politique de haut niveau convoquée a cet effet a
Palerme (Italie) du 12 au 15 décembre 2000 et est entrée en vigueur le 29 septembre
2003, http://www.unodc.org/unodc/fr/organized—crime/intro/UNTOC.html.
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Elie.Kallas, Les menaces du blanchiment d’argent: défi d’un systéme juridique efficace,
Revue juridique de I"'USEK;, Kaslik, no 18, 2019, pp. 29-44.
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@ Maurice Duverger, /nstitutions politiques et droit constitutionne/, Thémis, t.l, Paris, P. 582
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@ Gérard Soulier, /’Inviolabilité parlementaire en droit frangals, Paris, librairie générale de
droit et de jurisprudence, 1966, pp 79 a 83.
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©) Article 13: — Aucun membre de I'une ou de l'autre chambre ne peut étre poursuivi ou

recherché a l'occasion des opinions ou votes émis par lui dans I'exercice de ses fonctions.

Article 14: — Aucun membre de I'une ou de l'autre chambre ne peut, pendant la durée de

la session, étre poursuivi ou arrété en matiere criminelle ou correctionnelle qu'avec
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l'autorisation de la chambre dont il fait partie, sauf le cas de flagrant délit. — La détention

ou la poursuite d'un membre de l'une ou de l'autre chambre est suspendue pendant la

session, et pour toute sa durée, si la chambre le requiert.
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() Eugene Pierre, Traité de droit politique, tome 2, édition Loysel, 1989, Paris, pp. 105-
109.
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() Article 12: Le Président de la République ne peut étre mis en accusation que par la
Chambre des députés, et ne peut étre jugé que par le Sénat. — Les ministres peuvent étre
mis en accusation par la Chambre des députés pour crimes commis dans l'exercice de
leurs fonctions. En ce cas, ils sont jugés par le Sénat. — Le Sénat peut étre constitué en
Cour de justice par un décret du Président de la République, rendu en Conseil des ministres,
pour juger toute personne prévenue d'attentat contre la slreté de I'Etat. — Si l'instruction
est commencée par la justice ordinaire, le décret de convocation du Sénat peut étre rendu
jusqu'a l'arrét de renvoi. — Une loi déterminera le mode de procéder pour Il'accusation,

I'instruction et le jugement.
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