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Dear Dr. Camille Habib,

We are delighted to inform you

that you have become part of the ESJ's International Editorial Team.
ESJ is one of the largest interdisciplinary journal in Europe

that promotes open access.

Our team comprises of different researchers

from over 500 different Universities worldwide.

The well-known diversification and reviewers' agility are the marks,
contributing to the current progressive status.

As our associate, you should promote the journal

and the list of conferences (included on the website)
throughout your academic community.

We look forward to a fruitful cooperation in the future!
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The Rule of Law in Arab Countries
The Independence of the Judiciary in Lebanon

Salim Jreissati
Minister of Justice

It is of no coincidence that Berytus Nutrix Legum, Beirut the
Mother of Laws, where the oldest law school in the region once
flourished and constituted the Roman Empire’s well-known center of
jurisprudence, is hosting an alumni association of the oldest law school
of the United States and one of the most prestigious schools in the
world. And it is only normal that the most brilliant legal minds gather
once again on the land where Cyrillus, Patricius, Dominus and others
responsible for the revival of legal education in the Eastern Roman
Empire once thrived.

We are gathered here, invited by the Harvard Law School
Association of Arabia to discuss the rule of law in the Arab countries,
and it is only befitting that the minister of justice tackles the issue of the
independence of the judiciary as one of the cornerstones of the rule of
law in any country.

Lebanon’s judiciary has always been regarded as a pioneer in the
region and Lebanon was the first Arab country to create a judicial
training institute, which used to train judges from other Arab countries
as well. It was helped by a normative framework that favored its role
and independence and a general consensus on the importance of the role
that an independent and efficient judiciary plays in the development of
the nation. However, challenges abound and many reforms still need to
be undertaken, and we shall not shy away of them.

We will first review the legal framework that guaranties the
independence of the judiciary in Lebanon, in order to assess the
challenges facing this power and conclude with the reforms that we see
in the near future.

1 — The normative framework
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The preamble of the Lebanese Constitution clearly mentions the
principles of separation of powers and checks and balances. Article 20
of the Constitution also states that the judicial power is undertaken by
the different courts as regulated by the law that safeguards the necessary
guarantees for judges and litigants, and that judges are independent in
performing their functions.

The main law governing the judiciary in Lebanon is decree-law
number 150/83, which reiterates the principle of independence and adds
that judges can only be fired or transferred from the judiciary following
the procedures set forth in the decree-law. It also creates a high judicial
council solely comprised of judges, ten to be exact, two of which are
elected by their peers. The high judicial council is the authority
responsible for the nomination and permutation of judges. It also has
the power to assess the performance of judges and refer them to the
inspection committee, as well as appoint the disciplinary board for
judges and finally provide its opinion on any proposed draft laws or
regulations pertaining to the judiciary and even propose such laws and
regulations to the other powers.

An important prerequisite for the independence of the judiciary
is the selection and first nomination procedure. The above-mentioned
decree-law guaranties that the nominations are objective and shielded
from any influence by organizing a competitive examination consisting
of various interviews, written and oral exams, performed by a
committee of judges, at the end of which, the top performers are
selected without any consideration whatsoever to political or religious
affiliation.

An additional guaranty of the quality of the judiciary, which is
essential in the establishment of the rule of law, is the long training of
judges, for three years to be more specific, during which they are still
subjected to exams and evaluations, before they are designated to a
court.

Even with the best normative framework, we are all too familiar
with the reality and the challenges that face the judiciary, knowing that
proper legal guarantees are only a prerequisite that needs to be properly
used and applied to achieve a true independence and contribute to the
establishment and development of the rule of law in the country.
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2 - Challenges

Lebanon is facing various challenges on numerous fronts,
whether economic, social, political or demographic and they are bound
to affect the functioning of the judiciary and its relationship with the
other powers.

The slowing economy and the burdens of the refugee crisis and
the war in the region have taken a toll on the judicial power. The budget
of the judiciary and the ministry of justice, including the amount
allotted for the salaries of judges and public servants in courts, does not
exceed 0.5% of the national budget. This leaves very little room for any
real development or reform projects, which mostly rely on foreign
assistance.

The crisis of the judicial salaries and financial guaranties, even
though resolved for the moment, remains a latent issue which needs first
and foremost a clear consensus amongst the various powers and in civil
society, about the relationship between judicial salaries and financial
independence and the independence of the judiciary as well as the
establishment of the rule of law and the fight against corruption.

The demographic development and the refugee crisis have
strained the judiciary and delayed procedures due to the lack of
financial and human resources that could keep up with the sudden
increase in demand.

The nomination procedure, even though performed by the high
judicial council, still suffers from some political and sectarian
intervention, due to the lack of completely transparent and objective
procedures allowing a thorough evaluation of the performance and
ethics of judges and laying out clear criteria for advancement. This in
turn could affect the independence of judges who might be influenced
by promises of advancement.

The coming oil and gas exploitations undoubtedly present their
own challenges, as new investors will bring new technologies and
techniques that require specific legal frameworks and training for the
judiciary in order to provide the proper legal environment and
guaranties.
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Stating the challenges and obstacles that still face the full
independence of the judiciary only motivates us to act alongside the
President of the Republic, General Michel Aoun, who has given special
attention to the judiciary since his oath speech, in order to further the
rule of law in Lebanon.

3 - The vision during this presidential term

Since the inaugural speech, and after many years of turmoil that
led to many vacancies in the judiciary and the inability to fill them and
perform general nominations and permutations, tremendous efforts
have been made in order to recover the time lost and push forward with
enough momentum to still attain a substantial part of our vision of a
completely independent, strong, professional and efficient judiciary.

Judicial nominations and permutations have been issued after
more than eight years of deadlock. New blood is now pumping into the
veins of the courts and work has picked up, as well as efficiency.
However, we are not celebrating any victories yet. Much needs to be
done and for starters, a legislative reform is being prepared in order to
rejuvenate decree-law 150/83 and provide additional independence
through the constitution of the High Judicial Council and its role.

| take this opportunity in the presence of this esteemed audience,
to announce for the first time that | have proposed an international
conference for the support of the judiciary in Lebanon. Such a move
signals loudly, internally and internationally, our commitment to the
independence of the judiciary and the furtherance of the rule of law in
Lebanon, and our awareness of the importance of these two principles
to the development of Lebanon and the provision of the proper
investment environment.

We also aim in the future to further increase the financial
independence and guaranties of the judiciary and undertake a large-
scale renovation for the courts, to provide a proper and efficient
working environment that reflects the importance of the judicial
function and its role and helps increase the performance of courts.

25



Additionally, the modernization of all courts is essential, through
the adoption of simplified procedures and a specialized software to
manage cases and communicate with litigants and lawyers. Such
modernization efforts would go in vain without a mirroring effort for
training personnel and judges to adapt to the new technologies and legal
challenges facing the economy and the country in general. We have
already signed an agreement with WIPO for example, in order to
provide specialized training for judges in IP law for the coming years
and many more agreements and trainings shall come.

Also, the independence of the judiciary and the furtherance of
the rule of law cannot be achieved without the collaboration of the bar
associations and the civil society. Therefore, an open dialogue should
be sponsored and encouraged between the different stake holders, to
raise awareness of the role an independent judiciary plays in the
development of the nation and to implicate them in this endeavor.

Theodore Roosevelt once said:” No man is above the law and no man
Is below it; nor do we ask any man's permission when we ask him to
obey it. Obedience to the law is demanded as a right; not asked as a
favor.” We add that the right of obedience to the law is nothing without
an independent judge to enforce it. The rule of law is the lifeline and
the holy grail of a developing nation and its knights are the independent
judges working to adjudicate and protect citizens and investors and
eradicate the corruption that is plaguing the country. Therefore, the
challenges we are facing only make us more resilient and determined to
tackle them and fulfill our President’s oath.
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Harvard Law School Bicentennial
Beirut April 13, 2018

Karim Kobeissi"

Your Excellencies, esteemed guests,
Fellow Harvard Law School Alumni,
Ladies and gentlemen;

Welcome everyone. | have the honor and privilege to be the President
of Harvard Law School Association of Arabia, and it is my great
pleasure to host this event here in Beirut, in celebration of the
bicentennial of Harvard Law School.

| am very proud to be affiliated to this institution who has, for 200 years,
played a major role not only in the legal education, but also in the
formation of leaders in various walks of life; in politics, in business, in
banking, in entrepreneurship, in philanthropy...

Leaders who have embraced the great values instilled in them by
Harvard Law School. The values of equality, dignity, justice and
freedom.

| am no less proud to be a citizen of Beirut, Mother of Laws a3 &) ei,
home of the Berytus School of Law; One of the earliest, if not the first
law school in the history of mankind, the ruins of which lie just 1 mile
from here.

Beirut, the capital of a country that holds dearly these same values of
equality, dignity, justice and freedom and whose citizens have paid and
continue to pay a dear price to uphold them...

Harvard Law School Association of Arabia was formed in 2009, and
has more than 250 members in 22 Arab countries. It is part of the
Harvard Law School Association that has more than 38,000 members
in more than 140 countries.

(MPresident of Harvard Law School Association of Arabia.
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Today, Arab countries are still under-represented.

Our mission as Harvard Law School Association of Arabia, is to create
the bridge between the youth of this region and Harvard Law School
and to open up the way for law students and young lawyers and judges
to reach this school.

Our goal is to advance the cause of legal education, and help provide
these young professionals with the means to advance the values of
freedom, dignity, equality and justice.

Because by advancing such values, we only are able to promote the rule
of law within the Arab countries, and secure to citizens their basic
rights, liberties and opportunities..

Because, wherever there is no rule of law there is tyranny, and using the
words of a great Arab Syrian thinker, Abdel Rahman Al Kawakibi:
agal Ay yall s il s 3all g claglild g iy jall sae (3all sae avill

“The tyrant is the enemy of right, the enemy of freedom; indeed their
executioner. Right is the father of mankind, and freedom their
mother...”

Ladies and gentlemen,

We are three weeks away from the first legislative elections in Lebanon
since 2009, and this is an opportunity for change in the country,

Yet, the possibilities for democratic politics are already dictated by the
democratic process in place, and by the political arrangements that led
to the adoption of the electoral law. This is neither the time nor the place
to address these issues, however, one has to point out that any
legislative elections should be an opportunity to change and reform the
system, and introduce new blood, new ideas and new energies into the
political process. We hope that this election will bring to the Lebanese
Parliament true believers in the Rule of Law.

The topic of this celebration of the bicentennial of Harvard Law School,
is “the rule of law in the Arab Countries” with a distinguished panel to
discuss a pressing issue and be able to define the status of the rule of
law in our region and recommend ways to enhance it.

The rule of law which is the best protection against tyranny and
oppression; the best protection for our rights as individuals who deserve
to live with dignity, liberty, security and prosperity.

The rule of law:
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- Where the law is king, as we learned at Harvard Law School,

- Where the law provides impartial control of the use of power by the
state or the ruler.

- Where the law has supremacy over any arbitrary power,

- Where all persons are equal before the law, and all persons are
subject to the law,

- Where individuals are treated as citizens and not subjects, citizens
with rights and obligations dictated by the law and not by the ruler,

- Where there is no higher law other than the rights of individuals as
determined by the courts.

- Where the powers are separated and the courts are not under the
control or the influence of political classes or economic interests.

- Where the courts are empowered to judge and decide as per the
Supreme Law of the Land: the Constitution.

- Where the Constitution addresses historical problems and fears, and

is the manifestation of the values of a society and the expression of

its aspirations, aims and purposes.

And finally, where the courts are able under the control of the

Constitutional Court to quash down an unconstitutional law.

It is our utmost priority to further the cause of justice and the rule of
law in the Arab world.

Today, our region is facing immense challenges, and the people in many
countries continue to endure brutal, violent, oppressive and
dehumanizing treatment,

And as Arab Harvard Law School Alumni, we feel that we have a big
responsibility to come together to be the power of change and work in
order to uphold the rule of law in our region. And this is a message that
we conveyed this morning to His Excellency the President of the
Lebanese Republic General Michel Aoun. And, the President
expressed his full commitment and support to the enhancement of the
rule of law.

So, | call upon everyone in this room to join us in this effort. As I said
earlier we will make it our mission to create the bridge between the
region and Harvard Law School, to be able to tap into the vast resources
of the school, and the alumni.
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@Carl Joachim Friedrich (born June 5, 1901, Leipzig, German Empire — September
19, 1984, Lexington, Massachusetts) was a German-American professor
and political theorist.
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Societies may also be structured politically. In order of increasing size and
complexity, there are bands, tribes, chiefdoms, and state societies. These
structures may have varying degrees of political power, depending on
the cultural, geographical, and historical environments that these societies
must contend with. Thus, a more isolated society with the same level of
technology and culture as other societies is more likely to survive than one in
closer proximity to others that may encroach on their resources. A society that

is unable to offer an effective response to other societies it competes with will
usually be subsumed into the culture of the competing society.
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La société civile est dans ’air du temps. Le concept se retrouve chez Marx et
Habermas comme dans la bouche de Poivre d’ Arvor. 1l recouvre toutes sortes
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d'organisations ( ONG , groupes d'intérét et d' influence , expression
citoyenne ,think tanks ). La société civile est facilement opposée au domaine
de I’étatique ou du politique, comme au marché. Le terme recouvre un entre-
les-deux, ou s’exprimerait toute la vitalité de la vie sociale, basée sur la libre
volonté des tous hors de tout rapport d’autorité ou d’intérét privé. Un monde
de la solidarité ou se manifesteraient les demandes et évolutions d’une société
tout en concrétisant une forme d’action pragmatique, efficace, plus morale
que le Marché, plus représentative des intéréts et idéaux des gouvernants.
En fait, le retour de la société civile est historiqguement liée aux mouvements
de dissidents de I’Europe de I’Est dés la fin des années 70. Vaclav Havel dans
son ouvrage « Le pouvoir des sans-pouvoir » exalte le réveil de la société
civile : dans les sociétés post totalitaires nées de I’effondrement du
communisme, il faudra, dit-il, que surgissent de nouvelles structures, des
associations civiques et citoyennes qui favoriseront la transition
démocratique. Dans un contexte de méfiance a 1’égard de I’Etat et des grandes
idéologies globalisantes, beaucoup d’Occidentaux placent de grands espoirs
dans ces associations volontaires, vouées a la résolution de problemes
concrets, censées renforcer le lien social et, par la délibération dans 1’espace
public, concrétiser un engagement en faveur des valeurs acceptées ou
souhaitées par tous.

L’idée devient de plus en plus populaire. On I’applique au développement du
Sud : susciter des assocations indépendantes des Etats inefficaces, faibles et
parfois corrompus, mais aussi des anciennes structures traditionnelles, voila
qui semble une voie prometteuse pour rendre enfin efficace 1’aide au
développement!.

(WQU’EST-CE QUE LASOCIETE CIVILE ? Auteurs (texte original en allemand) :
Nina Cvetek (Bachelor of Arts, Sciences Sociales, Université Heinrich Heine,
Dusseldorf) & Friedel Daiber (Etudiant en Histoire et Frangais, Université de Trier)
Reéalisation : KMF-CNOE, en partenariat avec la Friedrich-Ebert-Stiftung (FES),
avec la collaboration de : Antonia Fleischmann (étudiante en Sciences Politiques,
Freie Universitat Berlin), Mialy Ranaivoson (étudiante en Germanistique, Université
d’Antananarivo), Katharina Kéller (étudiante en Sciences Politiques, Université Otto
Friedrich, =~ Bamberg) Traduction en francais:  Rabary-Andriamanday
Voahanitriniaina Coordination : Jean-Aimé A. Raveloson Antananarivo, octobre
2009.
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la réglementation de la prescription acquisitive telle "YY+ Ga el aa yall i Jaal O
qu’elle figure au code de la propriété, contient de nombreuses lacunes. Ainsi par
exemple sont plus ou moins insuffisant: [’article 262 relatif a la renonciation a
prescription, les articles 263 a 266, relatifs a l'interruption et a la suspension des
délais. D’autre part, il n’existe pas de textes relativement a des questions encore
plus importantes, telles que celles relatives au droit d’invoquer la prescription en
tout état de cause, a la prohibition des clauses de prorogation et d’abréviation des
délais, a I'impossibilité pour le juge de soulever d’office le moyen de prescription, a
la survie d’une obligation naturelle, etc. il est donc normal qu’en de tel cas on fasse
application des regles édictées en matiere de prescription extinctive, d’autant plus
que le code des obligations est postérieur au code de la propriété et qu’étant le code
de droit commun, il doit pouvoir servir a combler les lacunes du code antérieur.... ».
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