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The Difference between the Liquidated Damages Clause and the Penalty
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Abstract

The damages for the breach of the contract are considered, in
general, as one of the common law remedies for the damage and loss
suffered by the aggrieved Party. As opposite to the equitable remedies
including both the specific performance and injunctions. It is worth—bearing
in mind that both the liquidated damages clause and the penalty clause are
included within the Common Law Remedies. The liquidated damages
clause is a contractual term used to specify the amount of damages to be
paid to the innocent or injured party, owing to the breach of the contract. It
represents a genuine pre—estimate of damages for the loss. The penalty

clause is also a contractual term used to specify a particular sum to be



paid to the non-breaching party. It does not represent a genuine pre-
estimate of damages for the loss, but only aims at threatening to penalize
the breaching party, and is featured by its extravagant and unconscionable
characteristics. Whereas both the Lebanese obligations and contracts law
of 1932 and the Iraqi civil law No. (40) of 1951 regulate the penalty
clause, and consider it as an equivalent and synonymous legal term of the

pre—estimated liquidated damages.

Keywords: Damages: Liquidated Damages clause, Penalty clause,

Unliquidated Damages, Common Law Remedies,
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